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SURVEYING 
NAVAL JUSTICE 
PART II 


By LCDR Ira F. Reese, USN 


Second Ballantine Report 


This report expressed the opinion that the dis- 
ciplinary system of the Navy had in general 
functioned well, but that recent wartime c::peri- 
ence showed the need of changes in the court-mar- 
tial system; and noted that the Articles for the 
Government of the Navy, which are the basis for 
the Navy’s system, have been expanded but not 
substantially changed since their adoption many 
years ago. It then went on to make the follow- 
ing objective analysis of the Navy’s disciplinary 
system : 

“The general belief among officers of the Navy 
is that fitting conduct of naval personnel depends 
on example and encouragement rather than upon 
the infliction of penalties. The board is of the 
opinion that this attitude is in large measure re- 
sponsible for the maintenance of naval discipline 
at a high level. 

“Offenses requiring punishment may be divided 
into two general classes, those which are strictly 
military—far the larger class—and those which 
while affecting discipline are nonmilitary. * * * 

“Whatever the character of the offense, it must 
be handled from the standpoint of maintaining 
naval discipline at the standards required by the 
Articles for the Government of the Navy, and with 
every reasonable assurance that the rights of the 
accused are also protected. The objective is the 
fullest possible reconciliation of the responsibili- 
ties of command with the fundamental safeguards 
of the rights of the individual.” 

This Board found that the present Articles for 
the Government of the Navy constitute such an 
important basis of naval usage and tradition that 
it would be unwise to revise them completely, 
merely for the sake of condensation and reduction 
in number. The following specific changes, con- 
densed and paraphrased, were recommended : 

1. Clarify and consolidate provisions of law 
relating to the jurisdiction of naval courts; 
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2. Provide specially trained and qualified judge 
advocates, whose duty would be to advise the court 
on all appropriate matters and to give impartial 
advice to the prosecutor, the accused or his coun- 
sel, and to the court, in addition to keeping the 
record of proceedings (this recommendation pre- 
supposes the appointment of another qualified in- 
dividual to act as prosecutor) ; 

3. Establish, under the Secretary of the Navy, 
a Board of Review having at least one civilian 
with legal background ; 

4. Reduce the authorized maximum number of 
members of a general court-martial to nine; 

5. Retain deck courts; 

6. Increase the severity of punishments that may 
be awarded by summary court-martial (confine- 
ment not exceeding 6 months, and confinement not 
exceeding 3 months and loss of pay not exceeding 
3 months in addition to a bad-conduct discharge; 
but reduce the limitation of solitary confinement 
on bread and water with full ration every third 
day to not exceed 10 days) ; 

7. Continue the participation of the Bureau of 
Naval Personnel and the Discipline Section of 
the Marine Corps Headquarters in the disciplinary 
review of courts-martial; 

8. Rewrite Naval Courts and Boards and re-edit 
Court Martial Orders; 

9. Revise and simplify the rules for practice, 
pleading and procedure, and adopt uniform rules 
of evidence; with clear delegation to the Secretary 
of the Navy of full rule-making power; 

10. Retain present schedule of mast punish- 
ments; and, 

11. Permit announcement of sentence by the 
court immediately upon completion of the trial, 
but make no change in the time when the sentence 
begins to run (the adoption of this procedure 
should be accompanied by the establishment of 
legal limitations of punishment in time of war as 
well as in time of peace). 

This report also went into the question of the 
need of legally trained and qualified naval officers 
for the performance of legal duties. 


White Report 


With regard to this report, it should be noted 
at the outset that, while the other reports dealt 
with herein represent the work of Boards or Com- 
mittees, the White report is the result of a survey 
by a single individual, Commodore Robert J. 
Although Com- 


White, Chaplain Corps, USNR. 


modore White’s approach might be considered 
unique, as will appear hereafter, neither this nor 
the fact that he worked alone should detract from 
the validity and usefulness of his findings and 
recommendations. He is clearly qualified, by 
virtue of his extensive civilian training and ex- 
perience, as well as by his broad background of 
wartime naval duties and responsibilities, to make 
a sound and accurate evaluation of the Navy’s 
court-martial system and naval justice generally. 
It was considered desirable and worth while to 

get the free and uncoerced reaction of the indi- 
vidual prisoner to all of the incidents of the pro- 
ceedings, from the time of the charge up to and 
through the court martial proceedings and sen- 
tence, which resulted in his confinement. There- 
fore, during late 1945 and early 1946, Commodore 
White visited all of the naval places of confine- 
ment in the continental United States and per- 
sonally interviewed 500 naval prisoners, repre- 
senting a broad cross-section of the naval prison 
population at that time of approximately 15,000. 
The essential feature of the survey was the ques- 
tion asked each prisoner: “Do you think you re- 
ceived a fair trial?” Accepting as true all the 
answers given to this question, this survey reached 
the conclusion that 82 percent, or 410 men, felt that 
they had been treated fairly by naval courts mar- 
tial, while the other 18 percent felt that they had 
cause for complaint against naval justice. It is 
interesting to note that the complaints of those 
prisoners who claimed they did not receive a fair 
trial or full justice fell mainly into three 
categories : 

1. Complaints concerning counsel ; 

2. Complaints concerning the prosecution; 

and, 

3. Complaints concerning the court. 

The 90 prisoners answering the question in the 
negative assigned 114 reasons therefor, but 15 of 
these prisoners had complaints which were con- 
tradictory on their face or for various reasons 
plainly invalid. If this number be deducted, the 
percentage of the 500 who felt that they had re- 
ceived a fair trial would be 85 percent. Accord- 
ingly, this report came to the conclusion that naval 
courts-martial functioned justly and fairly in the 
overwhelming proportion of cases. 

Before going into the specific recommendations 
contained in this Report it is interesting to further 
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break down the above categories of complaints to 
see more exactly what they were about. 
A. Complaints concerning counsel— 
18 charged counsel with incompetence, 
either generally or specifically. 
14 complained of wrong advice of counsel 
leading to plea of “guilty.” 
7 complained of being refused naval coun- 
sel of their choice. 
3 complained variously of refusal of civil- 
ian counsel. 
42 total. 
B. Complaints concerning the prosecution— 
4 complained of the type of identification 
(that the complainant identified him 
alone, rather than in a line or group). 
2 complained that statements admitting 
guilt were procured by duress. 
1 charged an officer with undue influence 
upon a witness. 
7 miscellaneous. 
14 total. 
C. Complaints concerning the court— 
21 said the trial was fair, but the sentence 
was too severe. 
8 complained that the court was prej- 
udiced. 
8 complained that the court was in- 
attentive. 
2 complained that officers having previous 
knowledge of their cases sat as mem- 
bers of their courts-martial. 


39 total. 


The principal recommendations contained in 


this report, paraphrased and condensed, were as 
follows: 


1. Make complete revision, simplification and 
rearrangement of Articles for the Government of 
the Navy; 

2. Clarify court-martial jurisdiction and estab- 
lish limitations of punishments in time of war; 

3. Enlarge summary court-martial jurisdiction 
to include more serious offenses; 

4. Separate the inconsistent functions now per- 
formed by the judge advocate, and the recorder of 
summary courts-martial, who are also charged 
with the prosecution ; 

5. Require the court to follow the advice or 


ruling of the judge advocate upon questions of 
law, or note upon the record why it was rejected ; 

6. Reduce maximum number of members re- 
quired to sit on general courts-martial to 7; 

7. Authorize the trial court to recommend sus- 
pension of sentence and probation ; 

8. Incorporate in Articles for the Government 
of the Navy all the fundamental rights and priv- 
ileges to which an accused is now entitled, either 
explicitly or by implication ; 

9. Make the Board of Review a permanent fea- 
ture in naval justice and include as a member 
thereof a civilian; 

10. Make complete revision, simplification and 
more orderly arrangement of Naval Courts and 
Boards; 

11. Prepare a new digest and re-index currently 
effective Court Martial Orders, correlating them 
with the new manual (Naval Courts and Boards) 
by a permanent key index; 

12. Re-examine and enlarge Naval Academy 
curriculum pertaining to naval justice; 

13. Continue the present system of review of 
courts martial by the convening authority, the 
Judge Advocate General and the Bureau of Naval 
Personnel ; 

14. Require greater emphasis upon the educa- 
tion and training of all naval officers in matters 
pertaining to naval justice; 

15. Eliminate as nearly as possible the causes 
leading to complaints that the court, judge advo- 
cate or defense counsel are dominated by the con- 
vening authority ; 

16. Increase emphasis upon the better indoc- 
trination and education of enlisted personnel, to 
create ever-better discipline and morale. 


Keeffe Report 


This survey and report was the fifth and last 
of the series aimed specifically at the system of 
naval justice. It was by far the most exhaustive 
and comprehensive survey of the series and is sin- 
cerely commended to the attention and study of 
anyone concerned with, or genuinely interested in, 
the administration of naval justice. Not only did 
it make a complete analysis and comparison of the 
recommendations made in previous reports of this 
series, but it also went briefly into the history of 
the court-martial system, its historical relation- 
ship to command and the history of reforms in 
the system. It also made comparisons between 
American naval law and British Army and Navy 





laws, and pointed up differences between the 
American Army and Navy systems. 

This report will not be discussed in detail be- 
cause, first, as indicated above, it is much too 
voluminous for ready condensation here and, sec- 
ond, because it contributes few new ideas perti- 
nent to the present article. 

It did, however, recommend vigorously the es- 
tablishment of a Civilian Advisory Council that 
would exhaustively study the naval court-martial 
system and recommend, from time to time, such 
changes as its studies indicated were necessary 
to keep the naval court-martial system up to date 
and adequate to perform its function. It also 
strongly criticized so-called command control of 
the court-martial system, and pointed to the need 
for impartial judicial review. 

Many comments and observations could be made 
with regard to the above reports, emphasizing 
their similarities and pointing out their differ- 
ences, but such are beyond the scope of this article. 
The reader can discover the conflicting opinions 
and recomendations and, on the basis of his knowl- 
edge and experience, can properly appraise the 
validity and accuracy of such questions as have 
not already been resolved. 

The Judge Advocate General of the Navy; in 
June 1946, at the dedication of the School of Naval 


Justice, Port Hueneme, Calif., completely and 
adequately summed up the entire situation when 
he said: 


“The administration of naval justice, including 
courts-martial ; disciplinary action, and corrective 
services, places a great responsibility upon all 
officers whose duty it is to maintain a high standard 
of discipline in the Navy. The maintenance of a 
sufficiently high standard is the very purpose of 
military law, as distinguished from the purpose 
and objective of criminal law, which is the pro- 
tection of society. History testifies to the dire 
results that have come to military and naval forces 
that were unable, for one reason or another, to 
maintain a sufficiently high standard. It should 
always be kept in mind that military law is an 
adaptation of our American principles of justice 
to the exacting formula of military discipline. 
The Constitution itself recognizes certain basic 
problems in this respect. 

“The Navy Department accepts and is deeply 
sensible of its responsibility in the field of naval 
justice, realizing that it has in its jurisdiction the 
power to affect the lives of thousands of our citi- 
zens through the disciplinary action taken upon 
officers and men. It is a grave responsibility and 
one which must be accepted with the sober realiza- 
tion that the rights of all are to be protected. It 
is the Navy Department’s determination that our 
court-martial system be fair and just. It is always 
the duty of responsible officers to see that the rights 
of the accused are properly protected and that 
fundamental guarantees are observed.” 


- COMMON ERRORS IN 
SUMMARY AND DECK COURTS 


By LCDR W. H. Hudgins, USN 


USTICE CAN BE BETTER ASSURED and 
discipline more properly maintained by the 
elimination of common errors in summary court 
martial and deck court records. From the per- 
spective of the reviewing officer in the Office of the 
Judge Advocate General, error may be committed 
by a commanding officer at any time after he de- 
cides what type of judicial action to take against 
a person accused of committing an offense until 
he takes final action in the case, as convening au- 
thority, and may include illegal revocation of a 
probationary period previously established. 
Fortunately, the majority of records is for- 
warded without errors, or if errors are found they 


are nonsubstantive, which means they may be cor- 
rected without proceedings in revision being 
ordered, or an opinion being prepared. But there 
are other errors which require the return of rec- 
ords for minor corrections. This occurs much 
too often and it is not unusual for some convening 
authorities to repeat the same type of mistakes 
after their errors have been pointed out. 

There are noticeably fewer errors found in 
summary court martial records that are processed 
through an immediate superior in command, or a 
second reviewing authority, than in records that 
come directly to the Office of the Judge Advocate 
General from a convening authority who is him- 
self senior officer present. 





In deciding what type of action to take against 
an accused, whether it be captain’s mast, deck 
court, summary court martial, or general court 
martial, the convening authority should study 
carefully the extent of punishment permitted by 
each tribunal. Numerous summary court martial 
records reach the Office of the Judge Advocate 
General wherein the sentence, as approved, could 
have been imposed in each case by a deck court or 
even acommanding officer’s mast. Except in those 
cases where mitigating circumstances brought out 
for the first time during the trial require that the 
adjudged punishment be reduced, the use of a tri- 
bunal noncommensurate with the punishment is 
unwarranted. If an offense calls for a deck court 
punishment, a deck court should be awarded. 

In his action as Immediate Superior in Com- 
mand on a recent summary court martial record, 
a Marine Corps officer commented as follows: 

“There is clearly an inconsistency between the 
action of the convening authority in awarding 
the summary court martial and the action of the 
court in adjudging a punishment not in excess 
of deck court limitations. If this were not true, 
the convening authority would or should have 
awarded a lower court when such action would 
accomplish the ends of discipline. 

“This inconsistency was aggravated in the fore- 
going case when the convening authority then 
mitigated the already inadequate sentence.” 

These remarks are set forth for consideration 
by other convening authorities in determining the 
type of action to be taken against an accused. 

A serious deterrent to speedy disposal of cases 
in the Office of the Judge Advocate General is the 
necessity of determining whether or not convening 
authorities have the legal right to convene sum- 
mary courts martial and deck courts. This is 
occasioned by a failure of officers to assure them- 
selves in every instance that they have a legal 
right to act as convening authorities, after they 
have selected a judicial course of action. The fact 
that a naval activity has been designated a com- 
mand does not always mean the commanding of- 
ficer or the officer in charge has convening power. 
Unless an officer has been directly authorized to 
convene summary courts martial by the Articles 
for the Government of the Navy, this authority 
must have been granted by the Secretary of the 
Navy. Accordingly, the precept of each court 
convened under these special grants should cite the 
authority in order to show affirmatively the juris- 
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diction of the court. No one other than the Sec- 
retary of the Navy can give such authority. 
Naval Courts and Boards, Section 329. Setting 
forth in the precept the authority by which 
the court is convened in all records would be of 
great assistance to reviewing authorities and 
the mere fact that courts have been convened in 
the past, and have not been questioned, does not 
mean that there is legal authority to so convene. 
Much needless correspondence could be eliminated 
by a more conscientious examination and state- 
ment of the authority to convene. 

Once the right to convene has been established, 
jurisdiction over the accused must be assured. The 
record should show that the convening authority 
of the court is the commanding officer of the ac- 
cused. The precept and specifications both must 
be signed by the commanding officer of the ship, 
station, or activity to which the accused is attached 
at. the time of trial. The allegation in the speci- 
fication that the accused was serving under such 
command at the time of the alleged offense is in- 
sufficient to satisfy the jurisdictional requirement. 
Attachment at the time of trial must be shown. 
Jurisdiction is always open to question, and in 
order to establish affirmatively the elements of 
jurisdiction, it is a continuing necessity to deter- 
mine collaterally through inquiry to the Bureau of 
Naval Personnel whether or not an accused was in 
fact under the command of the officer ordering 
the summary court martial or deck court. 

Some of the more frequent errors found during 
the review of summary court martial and deck 
court records are listed subsequently in this article. 
Although some of the errors listed may seem ob- 
vious, during the past month 56 deck court records 
had to be returned by the Office of the Judge Advo- 
cate General to convening authorities solely be- 
cause the date of trial was not given. Additional 
handling involved by returning records increases 
the risk of misplacing or losing records. When 
such records are not returned promptly the second 
time to the Office of the Judge Advocate General, 
follow-up letters must be written. If the record is 
lost, a new one must be obtained, and at that time 
persons whose action or presence is a legal requi- 
site to corrective measures may no longer be avail- 
able. Correction of a record may thus be long 
delayed, or even rendered impossible, and a mis- 
carriage of justice thereby perpetrated. 

More than 2,000 summary court martial and 
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deck court records were received in the Office of 
the Judge Advocate General last year, containing 
one or more of the following errors. Approxi- 
mately one thousand of the records containing 
these errors had to be returned to the convening 
authorities, while the other thousand were cor- 
rected by correspondence not necessitating the re- 
turn of the records. 

The errors, with appropriate sections of Vaval 
Courts and Boards, 1937, cited thereafter, are as 
follows: 

(a) Rate of pay of accused omitted (secs. 677, 
697). 

(6) Signature of member of court omitted 
(secs. 448, 678). 

(c) Signature of recorder omitted (secs. 448, 
678). 

(d) Synopsis of conduct omitted in actions of 
convening authorities on records involving bad 
conduct discharges (sec. 683). 

(e) Convening authority did not sign action 
properly (secs. 683 (86), 702). 

(f) Immediate superior in command did not 
sign action properly (sec. 684 (90)). 

(g) Checkage omitted or not signed (secs. 686, 
703). 

(h) Publication omitted (sec. 685). 

(4) Finding improperly recorded (secs. 435, 
676 (66), 699). 

(7) Record of previous convictions incomplete 
(secs. 440, 633, 677, 697). 

(%) Attestation of precept omitted (secs. 508 
651). 

(Z) Record failed to show that the convening 
authority was the senior officer present, or that an 
immediate superior in command had reviewed the 
record (secs. 683 (86), 684). 

(m) Date of approval of specification omitted 
(sec. 695). 

(n) “Consent to-trial” by deck court unsigned 
(sec. 696). 

(0) Place of trial omitted (sec. 698). 

(p) Date of trial omitted (sec. 698). 

(qg) Plea omitted (sec. 698). 

(rv) Sentence of the court not in handwriting of 
recorder or deck court officer (secs. 448, 700 (10) ). 

(s) Recorder or members of court not duly 
sworn (sec. 657; Appendix E-3). 

(¢) Accused made only one plea. The record 
showed more than one specification and plea itself 
did not show to which specification it was made 
(sees. 411, 425, 663 (31)). 


(uw) Valid challenge to member of court not 
sustained (secs. 388, 390, 477). 

The above-listed errors usually can be cured by 
correspondence between the convening authority 
and either the Office of the Judge Advocate Gen- 
eral or the Secretary of the Navy. There are 
other errors of a graver nature which cannot be 
cured as described above. These errors require a 
legal opinion by the Judge Advocate General dis- 
approving all or a part of the proceedings, find- 
ing(s), and sentence. A startling statistic that is 
worthy of note by all commands is that one-third 
of their submitted records of proceedings in sum- 
mary courts martial, where there is a not guilty 
plea, have errors sufficiently grave to require an 
opinion in the Office of the Judge Advocate Gen- 
eral. 

Frequently occurring errors requiring opinions 
are as follows: 


A. Errors in Pleadings 


1. The specification fails to set forth one or more 
of the essential elements of the offense; e. g., the 
failure to allege the date in a specification charg- 
ing Unauthorized Absence. 

2. The specification contravenes specific policy 
of the Navy Department; e. g., pleading a speci- 
fication alleging an offense for which the accused 
has been tried, convicted, and punished in a State 
court; or pleading the violation of a local order 
which is illegal because it is too broad, or which in- 
vades some fundamental right of the accused. 


B. Record of Proceedings 


1. The record fails to include a statement of a 
medical officer that execution of the sentence will 
not produce serious injury to the health of the 
accused when the sentence imposed by the court 
includes confinement on diminished rations or on 
bread and water for a period exceeding 10 days. 

2. The sentence, as awarded by the court, is 
illegal in that it imposes more than one of the first 
six punishments enumerated under Article 30, 
Articles for the Government of the Navy. 

3. The court fails to change a plea of guilty to 
a plea of not guilty when the accused makes a 
statement inconsistent with his guilty plea. 

4. The court improperly restricts cross-exami- 
nation by the accused of a prosecution witness to 
the extent that it results in substantial prejudice to 
the accused. 















































C. Evidence 


1. The prosecution fails to prove one or more 
of the essential elements of the offense. The best 
example of this is the failure of the prosecution 
to offer evidence to prove a negative averment con- 
tained in a specification; e. g., the failure of the 
prosecution to adduce evidence to prove that the 
accused possessed clothing of another “without 
proper authority” when the accused is indicted 
under a specification which sets forth a Violation 
of a Lawful Regulation issued by the Secretary 
of the Navy (possession of clothing of another 
without proper authority in violation of Article 
1262, United States Navy Regulations, 1948). 

2. The evidence is not sufficiently strong to nega- 
tive any reasonable hypotheses of the innocence 
of the accused where the entire proof consists of 
circumstantial evidence. 

In addition to the above errors, which require 
opinions, there are other errors appearing solely 
in deck courts which also require opinions by the 
Judge Advocate General. Examples are as fol- 
lows: 

(a) Convening authority fails to sign the order 
convening the court. Naval Courts and Boards, 
section 695; C. M. O.’s 1, 1942, 186; 2, 1941, 287. 


(6) Deck court officer fails to offer evidence 
after the accused has entered a plea of not guilty. 
Naval Court and Boards, section 154; C. M. O.’s 
2, 1945, 86; 1, 1943, 72; 9, 1921, 11-12. 

(ce) Convening authority orders civilian to 
serve as recorder of a deck court. Article 64 (c). 
Articles for the Government of the Navy. Cf. C. 
M. O. 1, 1942, 128. 

(dz) Deck court card shows date of trial as pre- 
dating the date of approval of the specification 
by the convening authority. C. M. O. 5, 1931, 
16. 

As a corollary to the review of records in the 
Summary Court Martial and Deck Court Review 
Branch of the Office of the Judge Advocate Gen- 
eral, reviewing officers during 1949 noted failure 
of various commands to record checkage of pay 
accounts in the approximate amount of sixty- 
eight thousand four hundred twenty-four dollars 
($68,424.00) in cases with sentences involving loss 
of pay. The individual commands were notified 
by the Office of the Judge Advocate General in 
each instance. By so notifying the commands 
and having the pay account of the accused checked 
for the loss of pay awarded, a substantial saving 
results to the Government. 


PRE-TRIAL PRIMER 


By MAJ R. B. Neville, USMC 


T IS PROBABLY SAFE to say that many 
officers when assigned duty as recorder or judge 
advocate, have devoutly wished that they had been 
endowed with talents especially adapted to the 
arts of advocacy. They may not have realized it, 
but they were. You are. The same mind that 
you use in the performance of your daily duties 
will provide all the talents you need, provided you 
prepare for trial in a systematic manner so as to 
give that mind a fair chance to function. 

The performances of persons who are especially 
talented are always characterized by an apparent 
lack of effort. To support our contention that you 
are “endowed with talents,” it is our purpose to 
set forth a plan of preparation for trial which 
will make your performance in the courtroom 
look as effortless as that of Esther Williams in a 
water ballet. Just as we presume Miss Williams’ 
proficiency in swimming, we presume that you 
have a working knowledge of the law of evidence 
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and of court martial procedure as a condition 
precedent to this anticipated courtroom perform- 
ance. (If any reader actually turns out to look 
like Miss Williams after adopting the suggestions 
herein contained, prompt notification of the writer 
is requested—there are new fields to conquer.) 

Although the term “recorder” is used through- 
out the following discussion, the novice judge ad- 
vocate will also find the material generally appli- 
cable to his work. 

Before plunging into the practical problems of 
preparation for trial we ought to determine just 
what the function of a prosecutor is. Probably 
the most succinct statement of the function of the 
recorder is set forth in Naval Courts and Boards, 
section 360, quoting from the Canons of Ethics 
of the American Bar Association: “The primary 
duty of a lawyer engaged in public prosecution 
is not to convict but to see that justice is done.” 
This is not to say that it is the duty of the prosecu- 





tor to be big-hearted and allow the guilty to escape 
punishment. It is a warning not to get “carried 
away” and attempt to substitute your judgment for 
that of the court. Asa prosecutor it is your job to 
present the evidence. It is for the court to deter- 
mine the guilt or innocence of the accused. Reali- 
zation that this is your function in the administra- 
tion of justice will serve as a constant guide at 
those times when you are certain to ask: “What 
should I do now?” 

All of your duties as prosecutor should be ap- 
proached with this precept in mind: “It is my 
primary duty to see that justice is done.” If, at 
any time, you find yourself inclined to take a 
flippant or cursory view of your function, you 
might stop to think of the possible results of such 
an approach. When, through your inadequacy 
as a prosecutor, Seaman Jones or Private First 
Class Brown spends 30 days in the brig or loses 
$100 or so of his pay, it is not merely the effect 
of unjust treatment upon the accused that need 
concern us. Every man in the command knows 
about it. Their faith in the fairness and sound 


judgment of their superiors is destroyed, or at 
least badly damaged. The fighting efficiency of 
your command, and, to a certain extent, of the 
entire naval service has been lowered. The con- 


verse is equally true. If Seaman Naught goes 
unpunished for an offense he actually committed, 
because you have been remiss in your duties as 
prosecutor, discipline within the command suf- 
fers accordingly; or perhaps the service is forced 
to retain a man who, like the one bad apple, can 
spoil all the other apples in the barrel. 

You may have encountered persons who feel 
that a summary court martial is not a serious 
affair, because the punishments that the court can 
award are comparatively light. The fallacy of 
this concept is easily apparent. Persons who take 
such a view might change their minds if they once 
experienced personally the maximum punishments 
that such courts can award. It should be remem- 
bered also that the average enlisted man’s concept 
of naval justice is gained primarily from his con- 
tact with the deck court and the summary court 
martial. 

With an understanding of the primary function 
of a prosecutor, and with a solemn appreciation 
of the importance of that function both firmly 
fixed in our minds, let us see what you should do 
with your first case. 


The convening authority, your commanding offi- 
cer, will deliver the specification to you as recorder 
of the court. From the time you receive the 
specifications until the record of proceedings is 
delivered to the convening authority for review, 
it is your responsibility to prepare the prosecu- 
tion’s case, make all arrangements for trial, pre- 
sent your case, keep an accurate record of the 
proceedings; and finally, to deliver the completed 
record to the convening authority. 

Upon receipt of the specifications, study them. 
Check them for technical accuracy. Are the ac- 
cused’s name and rate properly alleged? Does 
your court have jurisdiction? You will need the 
accused’s service record for two purposes: to de- 
termine jurisdiction, and to secure the accused’s 
service history. After checking on these matters 
you are ready to examine the specifications from 
the standpoint of their legal efficacy. 

Specifications are intended to inform the ac- 
cused of the offenses for which he is to be tried. 
Do they do that? Does each specification state 
an offense, and no more than one? Does it clearly 
apprise the accused of the time, place, and nature 
of the offense, stating sufficient facts for him to 
properly prepare his defense? In most cases, to 
help you answer these questions, you will find sam- 
ple specifications in Naval Courts and Boards with 
which to compare the specifications you have to 
prove. However, it will occasionally happen that 
you cannot find a sample specification, or there 
may be certain peculiarities in the specifications 
preferred which do not appear in Naval Courts 
and Boards. In those cases, your reference is 
Court Martial Orders. Information on correct 
use of these volumes and other instructive mate- 
rial is contained in an article entitled “How to 
Use Your Law Books” in the December 1949 issue 
of JAG Journat. There are some very help- 
ful shortcuts outlined. Study the CMO’s dealing 
with pleading the offenses alleged in your speci- 
fications. 

Remember, if there is an objection during the 
trial to the specifications you are the one who has 
to answer the objection. If you find that a speci- 
fication is in error, either technically or in sub- 
stance, report it to the convening authority. He 
is the only one who can correct any error other than 
clerical. Take your authorities with you. The 
convening authority thought the specifications 
correct when he signed them. He will require 
proof to the contrary. 
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When you are satisfied that the specifications 
are correct and are prepared to answer foreseeable 
objections, you should study the elements of the 
offenses charged. While Naval Courts and Boards 
usually states the elements of an offense, CMO’s 
generally provide a more thorough discussion of 
these elements. Court Martial Orders have the 
additional value of showing you errors that have 
been made in previous trials for the same offense. 
They give you the profitable opportunity to bene- 
fit by the experience of others. You are now ready 
to deliver a copy of the specifications to the accused. 

The recorder’s dealings with the accused require 
a balance of tact and helpfulness. It is essential 
not to influence him as to his course of action, 
and yet, until he acquires counsel, he will fre- 
quently rely upon you for advice. Tell the accused 
who you are, and briefly state your duties. In 
all fairness you should make it clear to him that 
you are not in a position to offer him advice as 
to the merits of his case. Give him a copy of the 
specifications. Ask him to sign a receipt, or make 
a note yourself of the date of delivery, as evidence 
in the event service should become an issue. If 
the accused does not understand the language 
used in the specifications, it is proper to explain 
the charges to him. 

Tell him he has the right to counsel of his own 
choosing—officer, enlisted, or civilian—but that 
fees for a civilian attorney must be borne by the 
accused. If the accused wants counsel but does 
not know whom, inform him that the convening 
authority will appoint counsel for him. The ac- 
cused may be unable to make up his mind, in which 
case, tell him what a defense counsel does. It is 
always better to urge the accused to get counsel 
than to get involved in a discussion of the merits 
of the case. As soon as the accused indicates that 
he wants counsel, terminate all discussion of the 
case with him, and deal exclusively with his 
counsel, 

If the accused does not want counsel, the re- 
sponsibility of protecting his rights rests with you, 
as recorder. Inform the accused that he may have 
a reasonable time to prepare his defense and that 
he has the right to have witnesses called in his 
behalf. Give him the names of the probable wit- 
nesses against him. He should also be advised 
of his right to remain silent, to take the stand and 
testify under oath, or to make an unsworn state- 
ment. In this connection, stress the fact that if 
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he takes the stand under oath he will be subject 
to cross-examination, and that if he makes an un- 
sworn statement the court cannot consider his un- 
sworn statement as evidence. 

Having advised him of his rights, you may then 
ask how he intends to plead. In doing so, avoid 
even the slightest suggestion that he should plead 
guilty. If he intends to plead not guilty, he should 
again be strongly urged to secure counsel. If the 
accused says he will plead guilty, ask him if he 
intends to make an unsworn statement, and if so, 
what he intends to say. It is always wise to learn 
the substance of the unsworn statement prior to 
trial because it may be inconsistent with his plea 
of guilty. If his statement indicates he may have 
a defense, or that he believes he is not really guilty, 
advise him to plead not guilty and to secure 
counsel. 

Above all, in your contacts with the accused, 
remember that he is presumed to be innocent until 
proven guilty. Treat him that way. It will help 
you to be scrupulously correct in your dealings 
with him, and you will avoid any careless 
language which, later, may prove embarrassing. 
The presence of a disinterested party during your 
conversations with the accused is advisable. 

Assuming that the accused desires counsel and 
has made his selection, the commanding officer of 
the person selected should be so informed. Should 
the person selected be in another command, assist 
the accused in preparing and forwarding through 
channels, a formal request for him to act. If the 
accused wants counsel appointed for him, advise 
the convening authority in order that appoint- 
ment may be promptly made. As soon as counsel 
has been secured, give him a list of the probable 
witnesses for the prosecution, and request that he 
in turn furnish a list of defense witnesses as soon 
as practicable, since it is your duty to summon 
witnesses for the defense as well as for the prose- 
cution. Arrange a tentative date for trial. 

Don’t underestimate the time you will require 
to prepare your case properly. Rushing into trial 
is a “penny-wise and pound-foolish” practice. If 
you take the time to prepare properly the actual 
trial will take less time and the record will be 
shorter. Most important, justice will be better 
served. 

Make arrangements for a suitable place of meet- 
ing for the court. Insofar as possible, the place of 
meeting should be appropriate to the dignity of 
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the function to be performed there. Arrange a 
definite date and time of meeting with the senior 
member. At this time, it is also a good idea to 
make arrangements for an orderly to be present 
and to obtain clerical assistance. If necessary, 
allow time for instruction of your orderly and 
reporter. 

Now let’s see what evidence you have to support 
the specifications. Ordinarily, the evidence you 
present will consist largely of the oral testimony 
of witnesses. When a case is referred to you for 
trial, you will be informed who the witnesses were 
who appeared at mast. If an investigation has 
been conducted independently of mast, you should 
be furnished a copy of the proceedings or of the 
report of the investigating officer. If you are 
given no information, you will have to make your 
own investigation. 

Arrange to talk to your witnesses. You will 
find it wise to call the immediate superior of each 
witness and ask him to have the witness meet you 
at a specified time and place. When the witnesses 
arrive, introduce yourself and state your duties. 
Do not question them as a group. The truth will 
be difficult to obtain if each witness hears the oth- 
ers’ testimony. Caution the witnesses not to dis- 
cuss the case; however, advise them to answer 
any questions asked by the defense counsel should 
he interview them before trial. The sincerity of 
your approach will be conveyed to your witnesses. 

Interview of the individual witness is not mast. 
Give him a place to sit and permit him to smoke; 
then, let the witness tell his story. Very fre- 
quently, he will be much too brief. For example, 
let’s suppose you are going to trial on a specifica- 
tion alleging drunkenness. The accused, Sam 
Schlitz, is alleged to have been, on February 22, 
1950, “under the influence of intoxicating liquor, 
and thereby incapacitated for the proper perform- 
ance of duty.” Your witness, one T. Totaller, 
when asked if he saw the accused on the night in 
question says, “Yes.” You ask him to describe 
the circumstances. T. Totaller then supplies the 
following: “I saw Schlitz at the base theater that 
night, I noticed him when the ‘M. P.’s’ were taking 
him out. Good thing, too. He was making such 
a racket I couldn’t hear the picture. He was 
drunk as a skunk.” Totaller thinks he has told 
you all he knows about the incident. But you are 
now going to determine a number of points impor- 
tant to your case. How was he able to recognize 


the accused in a darkened theater? Upon what 
does he base his conclusion that the accused was 
drunk? What experience has he had to enhance 
the validity of his opinion? You will be particu- 
larly interested in uncovering anything the witness 
saw that tends to indicate impairment of the ac- 
cused’s faculties. Ask him to name any other 
persons who were present, or who may have know]l- 
edge of the incident. 

As you will in the court room, avoid so phrasing 
your questions as to put words in the mouth of 
the witness. If you use questions that are lead- 
ing during the pretrial examination the witness 
will become accustomed to that type of question, 
and when he takes the stand during the trial he 
will expect to be led in the same manner. It is 
possible he won’t understand what you mean when 
you later rephrase your questions to avoid objec- 
tion. Of greater importance is the fact that the 
witness’ concept of what he saw and heard tends 
to crystallize in his mind during this first ques- 
tioning. Through the skillful use of leading ques- 
tions, he can be made to believe that he saw and 
heard things which he did not actually see or hear. 
It is only your sense of fairness and your devo- 
tion to justice which will prevent such an occur- 
rence. 

Most of your witnesses will be men who have 
never before testified in court. Tell them what to 
expect. It would not be amiss for you to caution 
them as to the meaning of the oath, and their obli- 
gation to speak the truth. You may save them 
embarrassment by telling them to speak clearly, 
and to address the court. Explain to your wit- 
nesses that they will probably be subjected to cross- 
examination by opposing counsel. 

Your pretrial interrogation of each witness 
should consist of two examinations; a direct ex- 
amination as discussed above, and a cross-exam- 
ination. Subject each witness to cross-examination 
on the story he has told you. Of course, prior to 
doing so, explain to the witness that you are 
simply going to give him some idea of what to 
expect. In addition to achieving the afore-men- 
tioned purpose, this cross-examination will test 
the validity of his statements and will give you 
practice in conducting this type of examination. 
Watch the witness’ reactions to your questions. 
If he becomes nervous, flustered, or angry, tell him 
that he must control his emotions regardless of 
what the cross-examiner says. Explain that the 
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cross-examiner has the right to ask leading ques- 
tions, and that if the witness answers in anger, 
or without thinking, he may be led into saying 
something which will not truly reflect his obser- 
vation of the occurrence. Ask questions that will 
tend to test his ability to have seen and heard the 
things he related. Ask questions that tend to ex- 
pose his relationship to the parties to the trial, 
and his motives, prejudices, or interests. If, dur- 
ing the course of cross-examination of a particular 
witness, his answers create doubt as to his veracity 
or credibility, further interrogation is indicated. 
Don’t call the witness a liar. He will simply tend 
to stick more firmly to his story. Point out the 
discrepancies in his story and attempt to resolve 
them through further questioning. 

Before the witness leaves ask him to write a 
statement covering everything he knows about the 
case. This statement will be helpful in preparing 
your trial briefs, of which more will be said later. 

Adherence to the above interview procedure will 
tend to eliminate those embarrassing instances in 
which the witness states matters in court which 
come as a complete surprise to you. When you 
subsequently ask him (out of court), “Why didn’t 
you tell me that?”, there is nothing quite so em- 
barrassing as the reply you can expect, “You didn’t 
ask me.” 

So far, we have concerned ourselves with wit- 
nesses for the prosecution. You may be wonder- 
ing, “What do I do about witnesses for the accused, 
other than summon them to appear? Should I 
discuss the case with them to the same extent that 
I do with my own witnesses?” Generally, you will 
be able to discover all you need to know about 
these witnesses and their probable testimony with- 
out talking to them. It is your duty, however, to 
determine each defense witness’ opportunities to 
learn the matters to which he will testify, his rela- 
tionships to the parties to the trial, his reputation 
for veracity, and any motives, prejudices, or inter- 
ests, which may affect his testimony. If it is 
necessary to discuss the case with a witness for the 
accused, carefully avoid any conversation that 
might be construed as an atempt to persuade him 
to change or modify his prospective testimony. 
Such matter is proper only when pursued in open 
court. 

Occasionally, after you have heard all your 
witnesses and have completed your investigation, 
you will be forced to the conclusion that you do 
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not have sufficient evidence to present a prima facie 
case as to one or more of the specifications pre- 
ferred. In such a situation, notify the convening 
authority immediately and recommend that he 
nol pros the specifications concerned. It is im- 
proper to go to trial, if such is the case, without 
first advising the convening authority to that effect. 
Your investigation may also uncover other offenses 
not alleged. If so, notify the convening authority 
in order that additional specifications may be 
preferred. 

Final preparations for the trial may now be 
made. You should arrange to have the chairs and 
tables in the court room placed so that all parties 
to the trial may see and hear the witnesses. Place 
the accused and his counsel in such a position that 
they can converse without being overheard. Have 
a copy of the specifications available for each 
member, and see to it that each member has pen- 
cil and paper. The oaths to be administered to 
the witnesses, members, recorder, and reporter 
should be typed on individual cards for ease in 
reading. A Bible should be available for use in 
administering oaths. While the Bible is not 
necessary to the legality of the oath, it does lend 
solemnity and dignity to the procedure. These 
may seem small matters, but they are important to 
the smooth conduct of the trial. Be sure to ar- 
range to have the accused present at the time of 
trial. If he is confined, the administrative pro- 
cedure required for his release may take hours. 
The accused should be in the uniform of the day; 
the master at arms or the brig warden, should be 
informed, so that the accused’s uniform can be 
secured. 

By the evening before the trial, you should be 
in a position to study the evidence available and 
to organize it for presentation to the court. Much 
of the work you have done will serve little purpose 
if you are not prepared to present your evidence 
in a manner which the court can follow easily. 
Organization of your case for trial is accomplished 
through the preparation of a “trial brief.” The 
method of preparation of such a brief will be dis- 
cussed in an article to be published in the JAG 
JourNAL in the near future. 

Planning and preparation for trial will result 
in a shorter trial, a less voluminous record, and 
fewer headaches for you as recorder. It is not the 
hard way, it’s the easy way to accomplish your 
mission, that is, to see that justice is done. 
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DISABLED RESERVISTS AND THE LAW— 


PART I 


By LTCOL 0. V. Bergren, USMC 


W HEN PUBLIC LAW 108, Eighty-first Con- 

gress (Act of June 20, 1949, 63 Stat. 201) was 
enacted, many officers in the Navy Department 
practically threw up their hands, declaring that 
it was impossible to administer. Their fears were 
apparently well-founded. This innocuous-ap- 
pearing statute, which is retroactive to 14 August 
1945, gives Reservists who are injured or killed 
while on any kind of duty the same rights 
and benefits as Regulars enjoy. In view of the 
fact that the new procedures promulgated for the 
administration of the provisions of this act re- 
quire the determinations of eligibility of disabled 
Reservists for the various benefits under the Act 
to be made in the field, it might be helpful to 
examine and discuss these various issues and to 
consolidate the meager law which bears upon 
them. 

Public Law 108, insofar as the Navy is con- 
cerned, is really only an amendment to section 4 
of the Naval Aviation Personnel Act of 1940 (34 
U. 8. Code, Sec. 855c-1). Under this statute, be- 
fore it was so amended, only Reservists who were 
on active duty under orders contemplating ex- 
tended naval or military service in excess of 30 
days were entitled to the same rights and benefits 
as Regulars for disability or death. Now, how- 
ever, regardless of the length of the duty contem- 
plated by their orders, all Reservists who are 
injured or killed while serving Uncle Sam are 
treated like Regulars. It is only when the dis- 
ability is not the result of injury that the “active- 
duty-over-30-days” Reservists are protected, while 
the “short-time-training-duty” Reservists are not. 
Inasmuch as the former type of Reservists are, 
for all intents and purposes, in a similar position 
to Regulars, this article is generally addressed to 
the problem of administering the benefits of Pub- 
lic Law 108 to the people who were really benefited 
thereby: the Reservists on active duty under 
orders contemplating duty for less than 30 days, 
on active duty for training (with or without pay), 
or on inactive duty training (drills, equivalent 
instruction or duty, etc.). 

The aforementioned section 4 of the Naval Avia- 
tion Personnel Act of 1940, as it was amended 


and reenacted by Public Law 108, supra, is quoted 
in Part II of LCDR John C. Roberts’ article on 
“Line of Duty Status”, on page 19 of the January 
1950 issue of the JAG Journau. Therefore, in- 
stead of again quoting the entire section, it is 
necessary at this point to repeat only those words 
which contain the various conditions precedent 
to the Reservist qualifying for the rights and 
benefits : 

“All officers, nurses, warrant officers, and en- 
listed men of the United States Naval Reserve or 
United States Marine Corps Reserve, who * * * 
if called or ordered by the Federal Government 
to active naval or military service or to perform 
active duty for training or inactive-duty training 
for any period of time, suffer disability or death 
in line of duty from injury while so employed: 
shall be deemed to have been in the active naval 
service during such period, and they or their ben- 
eficiaries shall be in all respects entitled to [the 
same rights and benefits as Regulars] * * *.” 
[Emphasis supplied. ] 

The big question facing those officers who have 
disabled or deceased Reservists within their re- 
sponsibility is, “What conditions must be met for 
the Reservist to qualify under Public Law 108?” 

The Joint Letter from BuPers, BuSandA and 
BuMed to All Ships and Stations, dated 20 Decem- 
ber 1949, (Joint Letter 49-949, Navy Department 
Bulletin for 31 December 1949) contains adminis- 
trative regulations concerning the handling of dis- 
abled Naval Reservists. The Commandant of the 
Marine Corps is about to promulgate very similar 
instructions for Marine Corps Reservists. These 
instructions, however, do not elaborate in detail 
upon the substantive requirements which the Re- 
servist must meet in order to qualify for the statu- 
tory benefits. Those requirements are summed up 
quite simply in the statute. The Reservist who is 
rendering service must merely “suffer disability 
or death in line of duty from injury while so em- 
ployed.” It has taken only a few actual cases, 
however, to make it painfully apparent that this: 
“simple” standard will be extremely difficult to 
apply in many varied situations. Let us reduce 
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this standard, then, to its component parts, and 
carefully examine those conditions precedent— 
these hurdles, which must al/ be cleared success- 
fully before the Reservist is “in.” Patently, the 
four basic issues are: (1) disability or death, (2) 
line of duty, (3) from injury, (4) while so em- 
ployed. These four basit elements are, in the fol- 
lowing discussion, treated separately. The nec- 
essary element of proximate causation will be dis- 
cussed wherever it affects these four basic issues. 


Disability or death 


When is a person disabled? The act is clear 
that the Reservist must be not only injured, but 
must be disabled as a result of that injury, in order 
to qualify for retention on full pay and allowances 
and for necessary hospitalization until the disabil- 
ity is no longer a disability. As defined in the 
Joint Letter of 20 December 1949, disability means 
a “temporary or permanent physical or mental 
impairment resulting in an inability to perform 
the duties to which the Reservist would normally 
be assigned and which would customarily require 
admission to the sick list.” The Judge Advocate 
General, in commenting upon the meaning of the 
word “disability” in Public Law 108, supra, re- 
cently said, “Therefore, if such a person sustains 
an injury which so physically or mentally inca- 
pacitates him as to prevent or materially restrict 
his performance of the full duties of his rank or 
rating at sea or in the field for any period of time, 
he has suffered a disability within the meaning of 
the act.” 

The question of disability appears to be essen- 
tially a medical one. If a Reservist requires hos- 
pitalization, there is, of course, no doubt about 
his being disabled. It is when he does not require 
hospitalization that the borderline cases will arise. 
As a general rule, it would appear to be safe to 
regard the necessity of hospitalization as a yard- 
stick for disability, but there will, of course, be 
exceptions. It might be well to note that the fore- 
going definitions of “disability” clearly regard it 
as an incapacity to properly perform military 
duties, and the inability of the Reservist to per- 
form the duties of his c?vilian occupation or pro- 
fession is of no consequence in the determination 
of this issue. 


In line of duty 


The elements of “line of duty” were presented 


in detail in the December 1949 and January 1950 
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issues of the JAG Journat by LCDR J. C. 
Roberts, so will not here be the subject of exhaus- 
tive study. Briefly, if the Reservist has a status 
of being “employed” on active duty, active duty 
for training or inactive duty training, and his 
injury is not the result of his own willful miscon- 
duct, his injury is suffered in line of duty. This 
is true even if he is on authorized liberty or leave 
at the time; and even if he is an unauthorized 
absentee at the time, so long as the unauthorized 
absence does not materially interfere with the per- 
formance of military duties. (CMO 6, 1948, 206.) 
In interpretation of the words “materially inter- 
fering,” the Judge Advocate General recently 
adopted the Veterans’ Administration test : “Con- 
sideration is to be given to the evidence as to the 
fact and extent of interference with performance 
of duty. Generally, it is to be concluded that 
material interference does not result from brief 
absence for a period during which no specific duty 
assignment was made or would have been made if 
the person had not been absent without leave, un- 
less a specific duty assignment was avoided by 
absence without leave.” (Adv. CMO 11, 1949, 11.) 

In Adv. CMO 11, 1949, 11, it was decided that 
a Reservist on watch who leaves his post and naval 
jurisdiction without authority is not in line of 
duty when injured during such unauthorized ab- 
sence. In the application of the above standard 
of “material interference with military duties” to 
cases of injuries and deaths while on unauthorized 
absence, it is clear that each case is unique and 
will have to be decided on its own facts. 

A determination that a death or injury was the 
proximate result of the person’s own willful mis- 
conduct makes mandatory a holding of not line 
of duty (CMO 6, 1948, 206). It is clear, there- 
fore, that the issue of misconduct must be decided 
in each case before a holding of line of duty can 
be reached. Misconduct is a wrongful act and 
implies a wrongful intention. The misconduct 
must be willful, but willfulness may be either 
express or implied. Mere negligence or careless- 
ness does not imply willfulness, and is not miscon- 
duct. Negligence, to be misconduct, must be so 
gross and culpable as to imply a reckless and 
wanton disregard for the safety of life or property. 
In applying the foregoing standard to any given 
set of facts, it is suggested that Court Martial Or- 
ders be consulted. All published Judge Advocate 
General’s opinions dealing with the subject of mis- 
conduct are indexed under the heading of “Mis- 








con 
fac 
16 « 
con 
ter1 
dut 


in ¢ 
ist | 
whi 
hav 
in ¢ 
ser" 
dut 
injt 
plo 
it v 
a ¢ 
oce 
mel 
oce 


con 
in ¢ 
abi. 
plic 
typ 
any 
lens 


dis 


oth 
lic - 
inj 
Ge 
is 1 
La 
ten 


pla 
abi 
dis: 
TT: 
req 
an 

sect 
of | 
tab 
reti 


Re 








=a = |W — Fs 





conduct,” and are further classified according to 
factual situations. In this connection, Chapter 
16 of the January 1949 edition of “Naval Justice” 
contains an excellent summary of rules for de- 
termining the status of misconduct and line of 
duty. 

A further question as to line of duty may arise 
in cases where the disability or death of a Reserv- 
ist occurs while he is in an inactive status and in 
which disability or death can be clearly shown to 
have proximately resulted from an injury while 
in a duty status. The act provides that the Re- 
servist must suffer “disability or death in line of 
duty from injury while so employed.” If the 
injury occurred in line of duty while “so em- 
ployed” on some kind of official duty or training, 
it would seem, in the opinion of this writer, that 
a death which proximately follows but which 
occurs after the Reservist has left his “employ- 
ment” status would still be considered as having 
occurred in line of duty. 


From injury 


If the Reservist is on active duty under orders 
contemplating extended naval or military service 
in excess of 30 days, the requirement that his dis- 
ability or death stem from an injury is not ap- 
plicable. Such a Reservist is covered: under any 
type of disability, be it from injury, disease, or 
any other physical malfunction which does not 
lend itself to ready classification as an injury or 
disease. 

The statute is equally clear, however, that all 
other Reservists are eligible for benefits under Pub- 
lic Law 108 only if disability (or death) is “from 
injury.” In this connection, the Judge Advocate 
General recently held that active duty for training 
is not active duty within the purview of Public 
Law 108 even though such orders contemplate ex- 
tended service over thirty days. Consequently, a 
Reservist on training duty under orders contem- 
plating over eight months’ service was denied dis- 
ability and retirement benefits because his physical 
disability did not result from an injury. (JAG: 
IIT:JCK :mmt dtd. 10 February 1950.) The 
requirement that the disability must result from 
an injury is consistent with the requirement of 
section 402 (c) of the Career Compensation Act 
of 1949. (Public Law 351, 81st Cong), which es- 
tablishes, as one of the pre-requisites for physical 
retirement by the Navy of such “under-30-day” 
Reservists, the requirement that the disability 





must result from an injury. The “over-30-day- 
active-duty” Reservists, however, must meet no 
such requirement to be eligible for retirement. 
(Sec. 402 (a), Public Law 351, supra.) 

For the purposes of Public Law 108, what is an 
“injury”? This is probably the most complex 
problem of all. Doctors say that it is indefinable. 
Whether or not a disability is a result of an injury 
is essentially a medical problem, properly for the 
medical officer or Bureau of Medicine and Surgery. 
However, inasmuch as it involves a determination 
of statutory benefits, it is, in its ultimate analysis, 
also a legal problem. At the time of this writing, 
no definition of injury has been prescribed by the 
Judge Advocate General. If and when one is 
made, it would seem that it would, of necessity, 
have to be couched in general terms. 

Due to the acknowledged difficulty of classi- 
fying the vast number of physical disabilities into 
two precise categories of (1) injury or (2) non- 
injury, and in view of the fact that such a distinc- 
tion could not properly be made without know]l- 
edge of the circumstances which caused the dis- 
ability in each case—which circumstances are 
unforeseeable and myriad—it would appear that 
no single definition of injury would be without 
exception. It appears at this time that the Joint 
Armed Forces Statistical Classification and Basic 
Diagnostic Nomenclature of Diseases and Injuries 
dated 1 April 1949 may be adopted as a general 
guide in the determination of the question of in- 
jury. However, it seems certain that the list of 
diagnoses listed under the heading of “Injuries” 
on page 28 of that volume will be far from ex- 
clusive. Many other disabilities will, of necessity, 
be considered as injuries. Any traumatic disabil- 
ity would surely be an injury. However, there 
will undoubtedly be disabilities of non-traumatic 
origin which will be considered “injuries.” 

It seems safe to say that the only sure thing 
about the question of injury is that each case will 
have to be decided on its own facts, and the scope 
of the meaning of “injury” will be apparent only 
after a number of cases involving close questions 
as to injury have been decided and have formed a 
guiding pattern. 

Assuming that an “injury” will be identifiable 
as such, the problem of causation of the disability 
or death will also bring administrative headaches 
in many cases. The disability or death, according 
to the statute, must have been suffered “in line of 
duty from injury while so employed.” It seems 
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clear that injury must be the proximate cause of 
the disability or death. This does not mean that 
it must be the sole cause. If an injury, for ex- 
ample, resulted in a disease which subsequently 
proved fatal, it would seem that the death would 
have to be considered as resulting from injury 
despite the fact that the injury, in itself, would 
not have produced death. The same result would 
follow in the event that a disease proximately 
caused by an injury became incapacitating. Such 
a person would, of necessity, have to be considered 
as having suffered disability from injury. 
Another question arises when it is shown or 
presumed that the Reservist had a predisposing 





weakness or susceptibility which, when coupled 
with -an injury, resulted in disability or death. 
The familiar “but for” rule of the law of torts 
would seem to be quite applicable to such cases, 
e. g., but for the injury, the disability or death 


.which followed would not have occurred. Such 


cases would appear to be clearly within the con- 
templation of the statute. However, if a dis- 
ability or death would clearly have occurred with- 
out any injury, no benefits would seem to accrue 
under Public Law 108. 

(The second part of the author’s article on Re- 


serve disabilities will appear in an early issue of 
the JAG JOURNAL.) 


SCHOOL OF JUSTICE MOVES EAST 


HE CHIEF OF NAVAL PERSONNEL on 

16 February announced that the School of 
Naval Justice will be moved from its present facil- 
ities at Port Hueneme, Calif., to Newport, R. L., 
effective this spring. Present plans contemplate 
graduating the last class at Port Hueneme on 17 
February, and convening the first class in the new 
location in May. 

The move will bring the School’s training facili- 
ties within easier reach of naval activities of the 
Atlantic coast area. When the school was 
formally established in 1946 the west coast loca- 
tion was chosen as ideal for training the greatest 
number of personnel at the least expense to the 
Navy. Postwar concentration of strength in the 
Pacific made it possible for commands afloat to 
send their officers to school during availability 
periods at very little cost for travel, and within 
the time limit generally imposed by the avail- 
abilities. 

The 7-week course in naval justice follows a 
curriculum comprising seven subjects: Introduc- 
tion to Naval Law; Disciplinary Powers of the 
Commanding Officer; Elements of Offenses and 
Drafting of Charges and Specifications; Juris- 
diction of Courts Martial; Trial Procedure and 
Review; Misconduct and Naval Fact-finding 
Bodies; and Administrative Matters Relating to 
Discipline. The school can accommodate approx- 


imately 150 officers and 50 enlisted men for 
Officers concentrate largely on mat- 
ters relating to the administration of the naval 
disciplinary system and on acquiring sufficient 
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knowledge to serve creditably as counsel or as 
members of courts. The enlisted graduates re- 
ceive the same general training as the officers, and 
in addition are instructed in the preparation of 
records of proceedings and in adapting their own 
skills, if they are yeomen, to becoming proficient 
as reporters of courts martial. 

Initially activated by SecNav on 29 June 1945, 
implementing directives covering the school ap- 
pear in the Navy Department Bulletin as BuPers 
Circular Letters 191-45 and 98-56. The latter 
provides that requests for quotas be made direct 
to the Commanding Officer of the School of Naval 
Justice, for Regular Navy personnel. Upon re- 
ceipt of approval of a quota request, appropriate 
orders must be obtained from the nearest com- 
mand authorized to issue TAD orders. Upon 
completion of the course personnel are returned 
to their own commands, and are chargeable in the 
operating forces plan to the activities from which 
they came. The Commanding Officer and the fac- 
ulty of the School are Law Specialists assigned by 
the Chief of Naval Personnel upon the recom- 
mendation of the JAG. 

A special 2-weeks course for Reserve officers on 
inactive duty has been available at the Port 
Hueneme school since 1946, serving as a valuable 
link between civilian and Navy legal procedures 
for many Reserve officer-lawyers who are inter- 
ested in maintaining their proficiency in Navy 
law. Their requests for training duty, must, 
of course, be directed to their respective Com- 
mandants. 
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